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INTEREST OF AMICI CURIAE 

Hoyt Royalty, LLC (hereinafter, "Hoyt Royalty"), is a limited liability company 

organized under the laws of the State of Colorado in 2010 and registered to do business in the 

Commonwealth of Pennsylvania in 2011. Hoyt Royalty was formed principally to acquire, own, 

possess and manage all rights, title and interests that were owned and possessed by Hoyt 

Brothers or its owners, William, Mark, Oliver, Edward, Theodore and/or George Hoyt, either 

individually or jointly with their spouses or others (collectively, the "Hoyts"), and/or their heirs, 

successors, and assigns, in all natural gas, oil and other minerals and mineral rights located in the 

Commonwealth of Pennsylvania and elsewhere (hereinafter, the "Hoyt Subsurface Estate"). 

Currently, sixty-two (62) of the Hoyts' heirs, successors and assigns have assigned and 

transferred to Hoyt Royalty their rights, title and interests in the Hoyt Subsurface Estate and have 

appointed Hoyt Royalty as their attorney-in-fact. As a result, Hoyt Royalty has acquired and 

now owns and possesses approximately 84% of the Hoyt Subsurface Estate which is estimated to 

involve approximately fifty thousand (50,000) acres in the Commonwealth. 

Thorne Heritage Resources, LLC ("THR"), is a limited liability company organized 

under the laws of the state of Delaware in 2012 and registered to do business in Pennsylvania in 

2013. THR was formed to manage and administer all rights, title and interests that were owned 

and possessed by Samuel Thorne and Jonathan Sterling, trustees for Jonathan Thorne, deceased 

(collectively, "Thorne"), and his heirs, successors and assigns, in any and all coal, minerals, oil 

and natural gas rights located in Sullivan County, Pennsylvania (hereinafter, the "Thorne 

Subsurface Estate"). To date, sixty-six heirs, successors and assigns of Thorne, holding 74.53% 

of the right title and interest to the Thorne Subsurface Estate, have appointed THR as their agent 

and attorney-in-fact to pursue and defend claims seeking both equitable and legal relief against 
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any person or entity claiming a right, title or interest in and to the Thorne Subsurface Estate 

which is estimated to involve approximately twenty-six thousand, five hundred (26,500) acres. 

As the Hoyts and Thorne were part of the original families that in 1893 transferred their 

lands to various subsidiaries of the U.S. Leather Company while reserving and excepting to 

themselves and their heirs and assigns their respective subsurface interests, Hoyt Royalty and 

THR are interested in the current litigation because the two issues that Appellant Herder Spring 

Hunting Club (identified by the trial court as "Plaintiff') has raised on appeal are ones that 

surface estate owners commonly assert in order to quiet title in their favor against the heirs, 

successors and assigns of duly recorded, severed subsurface interests. However, as the trial court 

properly held, a tax sale based on an assessment that was made in the name of the unseated 

surface estate owner and when no oil or natural gas was being produced or taxed cannot as a 

matter of law divest the oil and gas estate owner when the deed was recorded years before any 

such tax assessment and sale. Nor can the surface estate owner adversely possess a severed oil 

and gas estate by merely entering into and recording leases involving such interests. Instead, as 

the trial court held, continuous drilling and production of the oil and gas estate for a period of in 

excess of twenty-one (21) years is necessary in order to adversely possess title of a severed oil 

and gas estate. Accordingly, Hoyt Royalty and THR appear as Amici Curiae in this matter 

supporting the Appellees (identified by the trial court as "Defendants"). 

COUNTER-STATEMENT OF JURISDICTION 

This appeal is from a judgment entered on July 12, 2011, and made final on March 23, 

2013, in the Court of Common Pleas of Centre County, Pennsylvania. Plaintiff filed its Notice 

of Appeal on April 23, 2013. This Court has jurisdiction in this appeal pursuant to 42 Pa.C.S. 

§ 742 (2013). 

-2-
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COUNTER-STATEMENT OF SCOPE AND STANDARD OF REVIEW 

Although this Court's scope of review of a trial court's order disposing of a summary 

judgment motion is plenary, the order must be considered in the context of the entire record. 

Kmart of Pa. L.P. v. MD Mall Assocs., LLC, 959 A.2d 939, 943 (Pa. Super. 2008), appeal 

denied 980 A.2d 609 (Pa. 2009). Further, this Court's standard of review is the same as that of 

the trial court: namely, this Court must determine whether the record documents a question of 

material fact concerning an element of the claim or defense at issue, and if no such question 

appears, whether the moving party is entitled to judgment on the basis of substantive law. Id. 

This Court can reverse a grant of summary judgment "only if the trial court has committed an 

error of law or abused its discretion." Fort Cherry Sch. Dist. v. Gedman, 894 A.2d 135, 139 

(Pa. Super. 2006) (quoting Weber v. Lancaster Newspapers, Inc., 878 A.2d 63, 71 (Pa. Super. 

2005)). 

"Judicial discretion requires action m conformity with law based on the facts and 

circumstances before the trial court after hearing and consideration." Gutteridge v. A.P. Green 

Servs. Inc., 804 A.2d 643, 651 (Pa. Super. 2002). "Where the discretion exercised by the trial 

court is challenged on appeal, the party bringing the challenge bears a heavy burden." Paden v. 

Baker Concrete Constr., Inc., 540 Pa. 409, 658 A.2d 341, 343 (Pa. 1995). Moreover, on appeal 

from a grant of summary judgment, this Court "must examine the record in a light most 

favorable to the non-moving party." Fort Cherry Sch. Dist., 894 A.2d at 139 (citing 

Gutteridge, 804 A.2d at 651). 

-3-
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COUNTER-STATEMENT OF THE QUESTIONS INVOLVED 

1. In resolving competing claims of title to the underlying oil and natural gas, did the 

trial court correctly enter summary judgment in favor of the subsurface estate owner's heirs who 

claim title through an 1899 recorded deed reservation and against the current surface estate 

owner who claims ownership through a 1935 tax sale when it is undisputed that the severed oil 

and gas interests were never assessed, and could not be validly assessed, prior to the tax sale? 

Suggested Answer: Yes. 

2. In resolving competing claims of title to the underlying oil and natural gas, did the 

trial court correctly enter summary judgment in favor of the subsurface estate owner's heirs who 

claim title through an 1899 recorded deed reservation and against the current surface estate 

owner who claims ownership through adverse possession when it is undisputed the oil and gas 

leases executed and recorded by surface estate owner were not in effect for a continuous period 

of twenty-one (21) years and there is no evidence of any removal or production of, or other open, 

visible, notorious entry upon, the severed oil and gas estate. 

Suggested Answer: Yes. 

-4-
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COUNTER-STATEMENT OF THE CASE 

Hoyt Royalty and THR refer to and incorporate by reference the Counterstatement of the 

Case as set forth in Appellees' Brief as though the same were repeated at length herein. 

SUMMARY OF ARGUMENT 

In its appeal, Plaintiff contends that the trial court erred in entering summary judgment in 

favor of the Defendants who claim title to the subsurface oil and gas through an 1899 recorded 

deed reservation because there was no evidence that the reserved subsurface estate was ever 

reported to the Centre County commissioners for separate assessment and taxation. However, as 

the Supreme Court declared in F. H. Rockwell & Co. v. Warren County ("Rockwell''), 228 Pa. 

430, 77 A. 665 (1910), "[a] mere naked reservation of oil and gas in a deed without any other 

facts to base a valuation upon is not sufficient to warrant the assessment of taxes." Rockwell, 77 

A. at 666. Moreover, as the Pennsylvania Supreme Comi determined in Independent Oil & Gas 

Association of Pennsylvania v. Board of Assessment Appeals ("IOGA"), 814 A.2d 180 (Pa. 

2002), and reaffirmed in Coolspring Stone Supply, Inc. v. County of Fayette, 929 A.2d 1150 

(Pa. 2007), there exists no statutory authority that supports the real estate taxation of oil and gas 

because they do not fall within the definition of the term "land." Accordingly, given that it is 

undisputed that the severed oil and gas estate was never assessed prior to the 1935 tax sale and 

that there was never any oil and gas production upon which a valid assessment could have been 

based, the trial court properly ruled that the subsurface oil and gas interests were not sold for 

delinquent taxes as part of the 1935 tax sale. 

Further, because there is no evidence, either one way or the other, as to whether 

Defendants' predecessors-in-interest ever reported their interest for assessment purposes and 

there exists no evidence of any reserved subsurface interest having been reported to the county 

-5-
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for taxation purposes, the trial court properly ruled that Plaintiffs claim of title based on any 

such purported failure was not viable as a matter of law. Indeed, where, as in this case, there 

exists evidence that the surface estate owner at the time of the subject assessment reported its 

unseated land to the county for taxation purposes, logic dictates that the lack of any severed 

subsurface interest being taxed is more due to the fact that the interest was not taxable or being 

taxed rather than the subsurface estate owner's purpo1ied failure to report that interest for 

assessment purposes. To conclude otherwise would mean that the unseated surface estate owner 

misrepresented the true nature of its interest by reporting that it owned more than just the surface 

estate. As such, the trial court properly entered summary judgment in favor of Defendants and 

against Plaintiff on this claim. 

Finally, with respect to Plaintiffs claim of title to the natural gas and oil based on 

adverse possession, the trial court correctly granted summary judgment to Defendants. 

Plaintiffs adverse possession claim is based solely upon its execution and recording of a number 

of oil and gas leases, none of which were continuous for a period of twenty-one (21) years. 

Moreover, Pennsylvania law is clear that where the subsurface and surface estates are severed, 

the mere execution and recording of oil and gas leases by the surface estate owner or other 

trespasser without any actual production does not constitute open, visible or notorious entry upon 

the oil and gas estate. Hence, in the absence of actual production, Plaintiff did not adversely 

possess title to the oil and gas interests that were duly severed and held by Defendants and their 

predecessors-in-interest. Consequently, the trial court properly entered summary judgment in 

favor of Defendants and against Plaintiff on this claim. 
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ARGUMENT 

I. SUMMARY JUDGMENT IN FAVOR OF THOSE WHO CLAIM TITLE TO OIL 
AND GAS THROUGH A DULY RECORDED DEED IS APPROPRIATE WHEN 
IT IS UNDISPUTED THAT THE SEVERED OIL AND GAS ESTATE WAS 
NEVER ASSESSED PRIOR TO A TAX SALE THAT OCCURS THIRTY-SIX 
YEARS AFTER THE SEVERANCE OF THE SUBSURFACE AND SURFACE 
ESTATES AND THERE EXISTS NO LEGAL BASIS UPON WHICH A VALID 
ASSESSMENT COULD BE MADE. 

In its brief, Plaintiff concedes that "Pennsylvania has long recognized that land may be 

severed horizontally, and when so severed, different estates exist in the land." (Brief of 

Appellant, p. 10). Further, Plaintiff admits that "[t]he owners of the surface, and the owners of 

any of the other strata of land are not co-tenants; they are not fiduciaries for the other; they are 

not partners[,]" that "[ e Jach of the owners of the various strata may own a title in fee simple 

absolute[,]" and that "[f]ee simple absolute does not mean that an owner necessarily owns all 

estates in land." Id. Also, Plaintiff acknowledges that when oil and gas are severed from the 

surface, "title to the same is severed from the ownership of the surface, and is vested in a 

separate owner[.]" (Brief of Appellant, p. 11 ). Further, Plaintiff concedes that "[ w ]hat passes 

under [a tax] sale depends upon what was bound by the lien" and " [ t ]he extent of the lien in tax 

sale cases must depend on the assessment." (Brief of Appellant, p. 14). 

Moreover, with respect to the facts, Plaintiff concedes that through a June 20, 1899 deed 

that was duly recorded on August 8, 1899, Harry and Anna Orvis Keller severed the oil and 

natural gas and other subsurface interests from the surface estate of the parcel of land which 

Herder Spring now owns. (Brief of Appellant, pp. 8-9). Additionally, Plaintiff acknowledges 

that its title to the parcel traces back to Max Herr who purchased the land in 1941 at a 

commissioner's sale for non-payment of real estate taxes which had been assessed against 

property which was returned as "Unseated land," "in the Warrantee name of Eleanor Siddon," 

and of which the former or reputed owner was Ralph Smith. (Brief of Appellant, p. 8). In the 
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record before the trial court, it is undisputed that Ralph Smith held title to only the parcel's 

surface estate. (R. 56a). Moreover, Plaintiff has admitted that it has "no such proof or evidence" 

that: (1) the oil and natural gas underlying the Eleanor Siddon Warrant had every been mined, 

removed or put into production for monetary gain at any time between June 20, 1899, which is 

the date when the subsurface estate at issue in this case was created, and the present; (2) the non

producing oil and gas reservation was assessed by Centre County for any person or parcel 

between June 20, 1899 and the relevant tax sale that occurred on November 29, 1935, and (3) the 

oil and natural gas lying below the parcel at issue have been assessed and paid by Herder Spring 

at any time following its ownership of the parcel beginning in 1959 to the present. (R. 216a & 

218a [Plaintiffs Answers to Defendant's Interrogatories, Nos. 5, 6 & 9]). 

Despite these concessions as to the law and facts, Plaintiff argues to this Comi that the 

trial court erred in entering summary judgment in favor of Defendants with respect to its claim of 

title via the 1935 tax sale. In support of its position, Plaintiff contends that "[t]he distinction 

between 'seated' and 'unseated' land is critical to an understanding of the issue[]" and that even 

though the severed oil and gas estate was never separately assessed, there was a "reunification" 

of that estate with the unseated surface estate through a concept known as "title washing." (Brief 

of Appellant, pp. 10-11, n. 3). Moreover, Plaintiff contends that its position is supported by the 

Act of March 28, 1806, 4 Sm.L. 346, repealed and restated by Act 1933-155, P.L. 853, §409, 72 

P.S. § 5020-409 (the "Act of 1806") and the case of Hutchinson v. Kline ("Hutchinson 'J, 199 

Pa. 564, 49 A. 312 (1901). However, an examination of Pennsylvania law and the record in this 

matter confirms that the trial court neither committed an error of law nor abused its discretion in 

entering summary judgment in favor of the Defendants as to this aspect of Plaintiffs claim of 

title. 
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A. Because The 1935 Tax Sale Was Premised On An Assessment Made Solely In 
Tlie Name Of The Then Surface Estate Owner And Not Based On Any 
Production Or Valuation Of The Subsurface Estate, The 1935 Tax Sale Did 
Not Divest Defendants' Properly Severed, But U1iassessed Oil And Natural 
Gas Interests Which, As A Matter of Law, Ca1mot Be Subject To Real Estate 
Taxes. 

Under Pennsylvania law, 1 to prevail in an action to quiet title, the party seeking title in its 

favor "must demonstrate title by a fair preponderance of the evidence." Poffenberger v. 

Goldstein, 776 A.2d 1037, 1041 (Pa. Commw. 2000). "[T]his 'places upon the [claimant] the 

burden of proving a prima facie title, which proof is sufficient until a better title is shown in the 

adverse party."' Poffenberger, 776 A.2d at 1041. Moreover, the party claiming title "must 

recover on the strength of [its] own title and not upon the weakness of the title of the [adverse 

party]." Albert v. Lehigh Coal & Navigation Co., 431 Pa. 600, 613, 246 A.2d 840, 846 (1968). 

Further, In Pennsylvania, "there is no such thing as taxation by implication[; rather] all 

authorities having to do with the valuation and assessment of land and the levy and collection of 

taxes must look to the statutes for their authority to act." Boulton v. Starck, 369 Pa. 45, 48, 85 

A.2d 17, 19 (1951) (quoting Central Penna. Lumber Company's Appeal, 232 Pa. 191, 194, 81 

A. 204 (1911)). Indeed, in what is commonly referred to as the Uniformity Clause, the 1874 

Pennsylvania Constitution provides that "[a]ll taxes shall be uniform, upon the same class of 

1 Questions relating to title to real property are governed by the law of the state where the 
property interest or estate is located. In re Dublin's Estate, 375 Pa. 599, 603, 101 A.2d 731, 
733 (1954); Quarture v. C. P. Mayer Brick Co., 363 Pa. 349, 353, 69 A.2d 422, 424 (1949); 
Wolfe v. Lewisburg Trust & Safe Deposit Co., 305 Pa. 583, 589, 158 A. 567, 568 (1931). In 
this case, the disputed estate is located in Centre County, Pennsylvania. (R. 95a-98a). Therefore, 
Pennsylvania law applies in this case. 
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subjects, within the territorial limits of authority levying the tax, and shall be levied and collected 

under general laws." Pa. Const. Art. VIII, § 1. 2 

Additionally, it is well established that a deed cannot grant a greater property interest 

than that owned by the grantor. Wagner v. Landsville Camp Meeting Ass'n, 24 A.3d 374, 376 

(Pa. Super. 2011). Thus, regardless of whether the land or estate being sold is "seated" or 

"unseated,"3 a sale for delinquent taxes conveys to the purchaser only that estate owned by the 

titleholder and covered by the assessment which led to the sale. Miller v. McCullough, 104 Pa. 

624, 629-630 (1884) (unseated land); Brundred v. Egbert, 164 Pa. 615, 622, 30 A. 503, 505 

(1894) (seated land). As the Pennsylvania Supreme Court explained years ago: 

In tax sales, as in judicial sales the sale is the method of enforcing 
a lien. What shall pass under the sale depends upon what was 
bound by the lien. The extent of the lien in tax cases must depend 
upon the assessment; for the lien of unpaid taxes is coextensive 
with the tract against which they were assessed. The question [is] 
therefore, ... against what land were the taxes assessed? Upon that 
land the lien attached. To that land the tax sale passed the title. 

Brundred, 30 A. at 505. See also Babcock Lumber Co. v. Faust, 156 Pa. Super. 19, 26, 39 

A.2d 298, 302 (1944) ("The lien for unpaid taxes attaches only to the estate assessed, and that 

estate, but no more, passes at a public sale even though the authorities assume to convey land 

against which there had been no valid assessment.") 

In Pennsylvania, there exists no legal authority that a municipal tax sale can divest a 

property owner, who can establish a valid chain of title through recorded deeds and has paid all 

2 In the 1968 Pennsylvania Constitution, the Uniformity Clause was renumbered from former 
Article IX, Section 1, without any change to its language when adopted in 187 4. 
3 Under Pennsylvania's early real estate tax laws, land was considered to be "seated" when the 
tax assessor "finds upon it such permanent improvements as indicate a personal responsibility for 
the taxes." Rosenburger v. Schull, 7 Watts 390 (Pa. 1838). In contrast, if the tax assessor 
found no permanent improvements, then the land was denoted as "unseated." Hutchinson, 49 A. 
at 313. 
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assessed taxes on such property, of title to the property by listing the property for a tax sale based 

on assessments that were never or improperly made on such property. Poffenberger, 776 A.2d 

at 1042. In other words, "[a] valid assessment ... is a necessary prerequisite which must be 

complied with, otherwise the sale is void." Nypen C01p. v. Sechrist, 138 Pa. Super. 361, 365, 

10 A.2d 822, 824 (1940) (citing Simpson v. Meyers, 197 Pa. 522, 527, 47 A. 868 (1901)). Thus, 

if there is no valid assessment, any tax sale based thereon is void, and no interest passes to the 

purchaser as a result thereof. Urban Redevelopment Condemnation Case, 406 Pa. 6, 10, 178 

A.2d 149, 150 (1961); Poffenberger, 776 A.2d at 1042. Moreover, if a tax sale is void for want 

of authority to make it, the property owner need not redeem it and his failure to do so is not a 

matter upon which the purchaser or his assigns can rely to claim title. Albert, 246 A.2d at 847; 

Simpson, 47 A. at 870-71. 

Due process dictates that an owner shall not be deprived of his property by failure to 

perform a duty imposed by law (i.e., pay taxes), unless he has notice or an opportunity to 

discharge the duty (i.e., through the issuance and delivery of a valid assessment). Norris v. 

Delaware, Lackawanna & Western R.R. Co., 218 Pa. 88, 96, 66 A. 1122, 1125-1127 (1907). 

As a result, "[i]t is hornbook law that, absent a delinquency in the payment of taxes, a tax sale 

based upon such delinquency must fall." Albert, 246 A.2d at 846. This result is appropriate 

because "[t)he purpose of tax sales is not to strip the taxpayer of his property but to insure the 

collection of taxes." Hess v. Westerwick, 366 Pa. 90, 96, 76 A. 745 (1950). 

"Where there is a divided ownership in unseated lands, the surface being owned by one 

party and the minerals by another party, the surface is subject to assessment for taxes as unseated 

land and a tax deed would convey the title to the surface only if the tax was assessed against the 

surface only, and the minerals when severed are subject to separate assessment in the same 
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manner as the surface and a tax title to the minerals when properly assessed and sold for the 

payment of taxes would convey a good title to the minerals." Rockwell, 77 A. at 666. See also 

Finnegan v. Pennsylvania Trust Co., 5 Pa. Super. 124, 129 (1897) ("After severance of the 

surface from the underlying strata, whether by reservation or by express grant, the mineral right 

is an independent interest in land; it forms a distinct possession; is held upon a distinct title; and 

is as much the subject of sale, devise or inheritance and of separate taxation and incumbrance as 

the surface.") Hence, the owner of mineral rights under unseated lands, holding by virtue of an 

exception and reservation in a recorded deed, is neither a tenant in common nor a joint tenant 

with the owner of the surface; instead, each owner has a separate estate taxable according to their 

several interests. Neill v. Lacy, 110 Pa. 294, 297, 1 A. 325, 325 (1885). 

Under Pennsylvania law, an owner's right to sever a mineral estate from the surface 

estate by virtue of an exception and reservation in a recorded deed is not impacted in any maimer 

by the differences that may exist in the power of taxing authorities to levy and collect taxes on 

unseated versus seated lands. Rockwell, 77 A. at 665-666. As the Pennsylvania Supreme Court 

explained in Rockwell: 

It is argued that because seated lands are assessed in the name of 
the owners while unseated lands are assessed by survey or warrant 
numbers regardless of the owners whose names if used at all are 
only for the purpose of description, there being a personal 
responsibility for the payment of the taxes on seated tracts and the 
lands alone being bound if unseated, that the right of severance for 
the purpose of taxation at least does not exist in the same manner 
in both instances. This position is unsound and results from a 
confusion of the rights of owners in dealing with their own 
estates and the power of taxing authorities in the levy and 
assessment of taxes. The authority to tax and the manner of its 
exercise has nothing to do with the right of the owner either to 
hold his tract of land entire or to sever it by the grant of different 
estates therein. The tax is assessed upon the property to be taxed, 
and that property may consist of the entire tract, or of the 
surface, or of the minerals, depending upon whether or not there 
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has been a severance. The right to sever being established, the 
power to tax the severed estate necessarily attaches. 

Id. (emphasis added). 

Accordingly, an owner's severance of a mineral estate from the surface estate by virtue of 

an exception and reservation in a recorded deed is not lost or destroyed because the Pennsylvania 

legislature has provided over the years different methods of making assessments of unseated 

lands and of collecting taxes levied against them. Rockwell, 77 A. at 665-666. As the 

Pennsylvania Supreme Court further explained in Rockvvell: 

For convenience growing out of the difficulties of ascertaining the 
owners, and other like considerations, the legislature provided a 
somewhat different method of making assessments of unseated 
lands and of collecting taxes levied against them, but these tax 
laws were not intended to and did not interfere with the right of 
the owner to dispose of his lands by severance or otherwise as to 
him might seem most advantageous. Most certainly the 
legislature did not intend by and through tax laws to make a 
distinction between the owners of seated and unseated lands as to 
the right of severance. 

Id. at 666 (emphasis added). 

"When such a conveyance has been made of the coal or other mineral, it works a 

severance of the estate so conveyed from the surface, and if the deed be recorded it is 

constructive notice to all the world of the fact of severance." Delaware & Hudson Canal Co. v. 

Hughes, 183 Pa. 66, 69-70, 38 A. 568, 569 (1897). Moreover, "[t]he recording of a deed is 

notice, notwithstanding the party to be affected by it may never have known of its existence or of 

the severance wrought by it, because he might have known if he had exercised the vigilance the 

law requires of him, and examined the record." Delaware & Hudson Canal Co., 38 A. at 570. 

See also First Citizens Nat'l Bank v. Sherwood, 879 A.2d 178, 181 (Pa. 2005) (as a matter of 

law, a party has constructive notice of deeds and other written agreements affecting real estate 

which are properly recorded, even if defectively indexed); Finley v. Glenn, 303 Pa. 131, 136, 
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154 A. 299, 301 (1931) (a grantee is responsible for knowing all restrictions within his or her 

chain of title capable of discovery upon examination of recorded deeds). 

"It is well-established in Pennsylvania that the power of a municipal body to tax is 

statutory and must originate from an enactment of the General Assembly." Coolspring Stone 

Supply, 929 A.2d at 1154. Pennsylvania tax laws contain no definition for the term "lands."4 

Early decisions from Pennsylvania Supreme Court held that because oil, natural gas, coal and 

other minerals, while in place, were land for real estate conveyance and severance purposes, oil 

and natural gas could be assessed and charged with real estate taxes and sold for nonpayment of 

the same. See, e.g., Rockwell, 77 A. 665. However, the Pennsylvania Supreme Court ruled in 

2002 that natural gas and oil are not proper items of taxation because they do not fall within the 

meaning of either "real estate" or "lands" under the provisions of Section 201(a) of 

Pennsylvania's General County Assessment Law. IOGA, 814 A.2d at 184. Moreover, in 2007, 

the Supreme Court explained that the statements in its earlier decisions to the effect that oil and 

natural gas were taxable as "lands" were made without "contemplat[ion of! whether any 

particular statutory provision permitted the taxation of oil and gas interests" or were made in 

cases which "d[id] not involve a taxing issue." Coolspring Stone Supply, 929 A.2d at 1154 & 

n. 9. Also, the Supreme Court held that "neither oil nor gas is a solid structure on the earth's 

surface" and thus do not fall within the dictionary definition of the term "land."5 Id. at 1155-

4 See, e.g., Act of Apr. 3, 1804, § 2, 4 Sm. 201 ("All unseated lands within this commonwealth, 
held by individuals, companies or bodies corporate, either by improvement, warrant, patent or 
otherwise, shall, for the purpose of raising county rates and levies, be valued and assessed in the 
same manner as other property."). 
5 According to the Pennsylvania Supreme Court, "[l]and is defined as, inter alia, 'the solid part 
of the earth's surface not covered by water' and as 'a specific part of the earth's surface."' 
Coolspring Stone Supply, 929 A.2d at 1155 (citing Webster's New World Dictionary 791 (2d 
college ed. 1986)). 
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1156. Consequently, in Pennsylvania, there exists no statutory authority that supports the real 

estate taxation of oil and natural gas interests. Id. at 1157, n. 9. 

Admittedly, in Oz Gas, Ltd. v. Warren Area School Dist., 595 Pa. 128, 938 A.2d 274 

(2007), the Pennsylvania Supreme Court held that "ad valorem taxes on underground oil and gas 

reserves are invalid prospectively, i.e., only from the date of the JOGA decision and not before." 

Oz Gas, 938 A.2d at 283. However, the Oz Gas court did not declare that the JOGA decision 

applied prospectively for all purposes. Instead, the Supreme Court addressed only whether 

"IOGA ... renders those taxes [previously paid by Oz Gas] uncollectible retroactively for a three-

year look-back period," such that the taxing authorities must pay back the collected taxes. Id. at 

281. Moreover, the Oz Gas Court justified its holding of non-retroactivity, in part, on its 

determination that "[r]equiring a refunding of the taxes would cause substantial financial 

hardship to the communities involved." Id. See also id. at 285 ("To avoid the potentially 

devastating consequences to taxing entities, it is important that taxes collected pursuant to a valid 

statute remain valid unless and until otherwise determined by this Court.") Such devastating 

consequences to taxing authorities does not exist in cases such as this one where the sole dispute 

is over who owns the subsurface oil and gas interests. Wimer v. Pa. Emples. Benefit Trust 

Fund, 868 A.2d 8 (Pa. Super. 2005), aff'd 595 Pa. 627, 939 A.2d 843 (Pa. 2007) (a Supreme 

Court's decision that is declared to have prospective application is "distinguishable because the 

issue of the retroactive application of a newly enacted amendment to the relevant statute, crucial 

to the [previous] decision, is not present in the instant case"). Thus, under "general principles" 

of Pennsylvania law, 6 the IOGA and Coolspring Stone Supply decisions hold that subsurface oil 

6 Christy v. Cranbeny Vol. Ambulance Corps., Inc., 856 A.2d 43, 51-52 (Pa. 2004) ("Our 
general principle is that we apply decisions involving changes of law in civil cases retroactively 
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and natural gas can never be the basis of a valid real estate tax assessment and subsequent sale, 

and the Oz Gas decision does not compel a contrary conclusion. 

Moreover, even if the JOGA and Coolspring decisions are given prospective application 

in cases where title is claimed based on tax sales, the Pennsylvania Supreme Court declared in 

Rockwell that an assessor can tax only that which has value; if no gas or oil exists, the mineral 

rights cannot be assessed and taxed as if they have value. Rockwell, 77 A. at 666. 

Consequently, the mere conveyance or reservation of oil or gas in a recorded deed without any 

other facts to base a valuation upon is not sufficient to warrant the assessment of taxes upon such 

mineral estate. Id. See also New York State Nat'! Gas C01p. v. Swan-Finch Gas Devel. Corp. 

("Swan-Finch !'~, 173 F. Supp. 184, 191 (W.D. Pa. 1959), aff'd 278 F.2d 577 (3d Cir. 1960); 

New York State Nat'! Gas Corp. v. Swan-Finch Gas Devel. Corp. ("Swan-Finch II''), 278 F.2d 

577, 579-580 (3d Cir. 1960). 7 

Additionally, even if a proper item of taxation, natural gas could not be valued "until 

after the process of hydraulic fracturing was invented in 1949 [when] it became possible to 

ascertain the presence of natural gas in commercially significant quantities in [Pennsylvania]." 

Swan-Finch II, 278 F.2d at 580. As a result, "an owner does not lose title by virtue of failure to 

have the gas assessed. Any failure to have property assessed might be the subject of contention 

between the taxing authorities and the owner, but does not assist a stranger to the title claiming 

to cases pending on appeal."); McHugh v. Litvin, Blumberg, Matusow & Young, 525 Pa. 1, 574 
A.2d 1040, 1044 (1989)("the general law of our Commonwealth continues to be, as it was at 
common law, that our decision announcing changes in law are applied retroactively, until and 
unless a court decides to limit the effect of the change, and that litigants have a right to rely on 
the change, ... "). 
7 Although not binding, the decisions of lower federal courts that construe state law have 
persuasive effect on the courts of this Commonwealth. Goldman v. SEPTA, 57 A.3d 1154, 
1169, n. 12 (Pa. 2012); In re Stevenson, 40 A.3d 1212, 1221 (Pa. 2012). 

-16-



190065 

ownership [from a tax sale based on an assessment made after one records a deed or other 

writing containing a severance]." Swan-Finch I, 173 F. Supp. at 193. 

As noted previously, Pennsylvania's early real estate tax laws treated "lands" differently 

depending on whether they were "seated" or "unseated." See, e.g., 72 P.S. § 5511.21. This 

difference in land resulted in a primary distinction of how tax collection was handled: namely, if 

the land was seated, then the obligation to pay the real estate tax was considered to be a personal 

or in personam one; but, if the land was unseated, then the obligation to pay any real estate tax 

arose from the land itself and was considered to be in rem. Stoetzel v. Jackson, 105 Pa. 562, 567 

(1884). 8 

Because real estate taxation of unseated lands was determined early on to be an in rem 

obligation, the Pennsylvania Supreme Court held that the owner of unseated land could default 

on the payment of the assessed real estate taxes and purchase the land at the treasurer's sale in 

the same manner as may be done by a stranger to the title. See Powell v. Lantzy, 173 Pa. 543, 34 

A. 450 (1896); Neill v. Lacy, 110 Pa. 294, 1 A. 325 (1885). Further, for the same reason, the 

subsequent payment of the assessed real estate taxes by the defaulting owner/now tax sale 

purchaser was not considered to be a redemption. Id. More importantly, because the real estate 

8 In 1950, the United States Supreme Court ruled that notice procedures for the assessment and 
collection of real estate taxes based on the distinction between in personam and in rem liability 
were unconstitutional. Mullane v. Central Hanover Bank & Trust, 339 U.S. 306, 315 (1950). 
Thirty-three years later, the United States Supreme Court revisited its 1950 decision and adopted 
the familiar due process standard that notice must be reasonably calculated to inform all parties 
who hold legally protected property interests. Mennonite Bd. of Missions v. Adams, 462 U.S. 
791, 798-799 (1983). These decisions served as a basis for the Pennsylvania Supreme Court's 
decision in 1983 to declare as unconstitutional the notice provision in Pennsylvania's then 
existing real estate tax sale law. First Penn~ylvania Bank, N. A. v. Lancaster County Tax 
Claim Bureau, 504 Pa. 179, 470 A.2d 938, 942 (1983). This decision then led to the enactment 
of the General County Assessment Law, 72 P.S. § 5020-201 et seq., which provides the 
current procedures for the assessment and collection of real estate taxes in Pennsylvania. 
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tax laws provided that "[s]ales of unseated lands for taxes ... shall be, in law and equity, valid 

and effectual, to all intents and purposes, to vest in the purchaser or purchasers of the land sold 

as aforesaid, all the estate and interest therein, that the real owner or owners thereof had at the 

time of such sale, although the land may not have been taxed or sold in the name of the real 

owner thereof,"9 the Pennsylvania Supreme Court ruled that "[a] tax sale extinguishes all 

previous titles" and that if an owner of unseated land has "the slightest doubt of the sufficiency 

of the former title, he had a right to perfect it" by purchasing the unseated land at a subsequent 

tax sale. Reinbotlt v. Zerbe Run Improv. Co., 29 Pa. 139, 145 (1858). 

Hence, "title washing" under Pennsylvania real estate tax laws was a means by which an 

owner of unseated lands could cure any defects in his former title by defaulting on the assessed 

real estate taxes and then purchasing the unseated land at the subsequent tax sale, thereby having 

vested in him all "estate and interest" therein sold. Coxe v. Gibson, 27 Pa. 160, 165 (1856) 

("[T]here is nothing in reason or law to prevent a man who holds defective title from purchasing 

a better [one] at a treasurer's sale for taxes. It is a very common remedy for defective titles."). 

In such circumstance, the title was considered to be "washed," because the tax sale "extinguishes 

all previous titles" in the assessed unseated land. Reinboth, 29 Pa. at 145. 

However, "title washing" does not wipe out or destroy all prior estates or interests in 

unseated land. Rather, "[i]t is the 'estate and interest ... [of] the real owner or owners' of the 

land sold, which passes by the sale, and not some other estate or interest, which the 'real owner 

or owners' did not have." Tide-Water Pipe Co. v. Bell, 280 Pa. 104, 124 A. 351, 355 (1924). In 

other words, "the default of 'the real owner or owners' was the failure to pay taxes on the land 

which they owned and which was subject to the [other recorded interests]; the title which the 

9 See, e.g., Act of Apr. 3, 1804, § 5, 4 Sm. 203. 
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purchaser acquired was the title of that 'real owner or owners,' and not also an interest of some 

other owner, not taxed or referred to in the statute." Id. Hence, a sale of unseated land for taxes 

does not extinguish or "wash" estates or interests held by third persons in such unseated land. 

Western P. R. Co. v. Johnston, 59 Pa. 290, 294 (1869); Kline v. Lawrence County Comm'rs, 

84 Pa. D. & C. 1, 11-12 (C.C.P. Lawrence C'ty 1951) ("The Act of May 21, 1943, P. L. 364, 

amending section 17 of the Act of May 29, 1931, P. L. 280, as further amended by the Act of 

May 24, 1945, P. L. 945, par. 2, 72 PS (5971 (q)), does not authorize the extinguishing of an 

estate in coal severed many years previously but only estates in the nature of municipal claims or 

taxes, mortgages or ground rents."). 10 

Thus, because under the JOGA and Coolspring decisions oil and natural gas interests 

could never be legally assessed and sold for real estate taxes, they cannot be the proper subject of 

a title wash that occurs after the oil and natural gas have been severed from the unseated surface 

estate through a deed reservation. Moreover, even prior to the JOGA and Coolspring decisions, 

title to a duly severed oil and natural gas estate could not legally pass or "wash" via a tax sale 

based on an assessment made in the name of the owner of the unseated surface estate in the 

absence of either (i) production of oil and natural gas and a valid assessment thereon, or (ii) a 

proper assessment of the oil and natural gas interest in general by an applicable taxing authority. 

Rockwell, 77 A. at 666; Day v. Johnson, 31 Pa. D. & C. 3d 556, 558-561 (C.C.P. Warren 

C'ty 1983). As the Warren County Court of Common Pleas explained several years ago: 

10 Although not binding precedent, the decisions of the courts of common pleas may be 
considered as persuasive authority. Estate of Zeevering, No. 279 EDA 2013, 2013 Pa. Super. 
260, _ A.3d _, n. 3 (Pa. Super. Sept. 26, 2013); Fazio v. Guardian Life Ins. Co. of America, 
62 A.3d 396, 411 (Pa. Super. 2012), appeal denied_ A.3d _, 2013 Pa. LEXIS 1713 (Pa. 
2013); Huber v. Etkin, 58 A.3d 772, 778 n.5 (Pa. Super. 2012), appeal denied _ A.3d _, 
2013 Pa. LEXIS 1118 (Pa. 2013); Hirsch v. EPL Techs., Inc., 910 A.2d 84, 89 n. 6 (Pa. 
Super. 2006), app. denied, 591 Pa. 727, 920 A.2d 833 (Pa. 2007). 
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In the instant case the parties agree there has been no operations 
for oil and gas since the creation of the exception and reservation. 
The interest created by the exception and reservation was never 
assessed for taxation purposes and if not so assessed there 
obviously could be no sale thereof for delinquent taxes. The sole 
purpose of sale of delinquent taxes is to collect the taxes for the 
operation of the county and not to deprive the owner of his 
property. The assessment for tax purposes of the subsurface rights 
is on the production of the oil and gas from the subsurface not 
upon an estate where it cannot be determined the valuation thereof. 
In our opinion the mere creation of an exception and reservation 
without the operation for the removal of the minerals does not 
create a taxable estate per se and would not until production is had 
therefrom and properly assessed in value. If this were not so the 
taxing authority could simply assess taxation on speculation as to 
value .... 

Here, John A. Day created a separate estate distinct from the 
surface by his exception and reservation albeit unseated land it was 
never produced and therefore never assessed or charged with taxes 
and consequently there could be no delinquency thereof that could 
have been sold by the treasurer in 1934. 

Day, 31 Pa. D. & C. 3d at 558-561. 

The lack of title wash of one's oil and natural gas rights when there has been no valid 

assessment thereon following the recording of a deed creating the separate estate is consistent 

with the law as it applies to other minerals, such as coal. See, e.g., Norris v. Delaware, 

Lackawanna & Western R.R. Co., 218 Pa. 88, 96, 66 A. 1122, 1125-1127 (1907) (where there 

was a severance of the coal, after which the surface continued to be assessed but the coal was not 

assessed, title to the coal did not pass via the tax sale); Armstrong v. Black Fox Mining & Dev. 

Corp., 15 Pa. D. & C. 3d 757, 762-763 (C.C.P. Armstrong C'ty 1980) (same); Kline, 84 Pa. D. 

& C. at 8 (same). 

Accordingly, to the extent that the JOGA and Coofapring decisions do not apply 

retroactively in this matter, title "washing" of oil and natural gas interests occurs only where both 

the oil and gas estate and the surface estate are validly assessed or only the oil and gas estate is 
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validly assessed - and sold at a tax sale. Rockwell, 77 A. at 666. In such a case, the tax sale 

purchaser acquires only the interests that were properly assessed that is, either both the oil and 

natural gas and surface estates, or just the oil and natural gas interests. Id. But, as the majority 

of Pennsylvania state and federal courts have ruled, where oil and gas interests have been 

severed from the unseated surface rights and are not separately assessed, only the assessed 

surface estate passes in a tax sale for failure to pay taxes. See, e.g., Bailey v. Elder, No. 08-

02327, Slip op. at 3 (C.C.P. Lycoming C'ty, filed May 30, 2013) (a true and correct copy of 

which is attached to this Brief as Appendix 1); Meske v. Hull, Nos. 2009-CV0117 and 2011-

CV-33, Slip op., at 9 (C.C.P. Sullivan C'ty, April 23, 2013) (a true and correct copy of which 

is attached to this Brief as Appendix 2); Day, 31 Pa. D. & C. 3d at 558-561; New Shawmut 

Mining Co. v. Gordon, 43 Pa. D. & C. 2d 477, 488-494 (C.C.P. Clearfield C'ty 1963); Swan

Finch I, 173 F. Supp. at 191 ; Swan-Finch II, 278 F.2d at 579-580. 

Moreover, contrary to Plaintiffs contention, the Pennsylvania Supreme Court's decision 

in Bannard v. New York State Natural Gas Corp., 448 Pa. 239, 293 A.2d 41 (1972), does not 

call for a different conclusion. Not only have the Bannard decision's rulings regarding the 

taxability of oil and gas interests been over-ruled by the IOGA and Coolspring decisions, but also 

it is factually distinguishable in that, unlike this case, the Bannard case involved an actual 

assessment of the subsurface estate. Bannard, 293 A.2d at 48-49. Nevertheless, the Supreme 

Court in Bannard reaffirmed the principles that "a purchaser at a tax sale acquires only that 

which is assessed ... whether the land or estate being sold is seated or unseated" and that "an 

assessor can tax only that which has value" and "if no gas or oil exists, the mineral rights should 

not be taxed as if they did." Id. at 49. Hence, Bannard does not support Plaintiffs contentions 

in this case. 

-21-



190065 

In this case, it is undisputed that Defendants' severed subsurface estate was never subject 

to assessment for real estate taxes prior to the 1935 Tax Sale (R. 216a, 218a); that the unpaid 

assessments which served as a basis for the 1935 Tax Sale were solely in the name of the then 

surface owner and not the Defendants (R. 39a, 56a; Brief of Appellants, pp. 8 & 13-14); and that 

the underlying assessments were not based upon the production of natural gas, oil or other 

minerals or mineral rights under the assessed acreage. (R. 21 Oa). Because the 193 5 Tax Sale 

was premised on an assessment made solely in the name of surface estate owner and not based 

on any production or valuation of the subsurface estate, the 193 5 Tax Sale did not divest, as a 

matter of law, Defendants' properly severed, but unassessed interests. As the trial comi 

succinctly stated: 

In F.H Rockwell & Co. v. Warren County, 228 Pa. 430, 433, 77 A. 
655, 666 (1910), the Comi noted "[a] mere naked reservation of oil 
and gas in a deed without other facts to base a valuation upon is 
not sufficient to warrant the assessment of taxes. Id. at 433. In 
Day v. Johnson, 31 Pa. D.&C.3d 566, 1983 WL 968 (Pa. Com. Pl., 
1983), the court found in favor of a plaintiff who claimed 
ownership through a tax sale. The Day court found the subsurface 
interest was never assessed for taxation purposes and therefore 
could not be sold for delinquent taxes. Id. at 558. The court 
further found the creation of an exception and reservation without 
operation for the removal of the minerals does not create a taxable 
estate per se and would not until production is commenced and the 
property is assessed. Id. The court provided the assessment for tax 
purposes of the subsurface rights is on the production of the oil and 
gas from the subsurface not on an estate where valuation caimot be 
determined. The present case is analogous to Day. As Defendants 
note, Plaintiff admits the subsurface rights were not assessed prior 
to the 1935 tax sale. Furthermore, Plaintiff does not have any 
evidence that there has ever been production of subsurface 
resources on the property since the recordation of the Keller 
reservation in 1899. Because the subsurface interest was never 
assessed for taxation purposes it could not have been sold for 
delinquent taxes. 

Herder Spring Hunting Club v. Keller, No. 2008-3434, Slip op., at pp. 6-7 (C.C.P. Centre 

C'ty, filed Sept. 29, 2010). 
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The trial court's analysis comports with Pennsylvania law. Therefore, the trial court 

correctly granted summary judgment to the Defendants with respect to the Plaintiff's claim of 

title as a result of the 193 5 tax sale. 

B. T/Jere Is No Evidence One Way Or Anot/Jer W/Jet/Jer Defendants' 
Predecessors Gave Tlie Requisite Notice Under T/Je Act Of 1806. As A 
Result, T/Je Trial Court Correctly Ruled T/Jat 1935 Tax Sale Fails As A 
Matter Of Law To Divest T/Je Defendants Of T/Jeir Propedy Severed But 
Unassessed Oil And Natural Gas Interests. 

Relying upon the Act of 1806, Plaintiff argues that the owners of unseated land had a 

"duty and obligation to give County Commissioners a description of unseated lands held by 

[them]." (Brief of Appellant, p. 15). Plaintiff further contends that "there is no evidence that the 

Keller-reserved coal, oil & gas estate was ever reported to the Commissioners of Centre 

County." (Id., p. 13; see also id. at p. 11). Therefore, Plaintiff asserts that it should be assumed 

that there was no rep01iing of Defendants' reserved interest and that the 193 5 tax sale 

purportedly involved an assessment against the "whole" of the unseated land, even though the 

record before the trial court confirms that the assessment was made solely in the name of the 

then surface estate owner, Ralph Smith. (Brief of Appellant, pp. 13-14 & 8; see also id. at p. 18). 

However, there are several fallacies to the Plaintiff's argument. 

Initially, although the Act of 1806 imposes a duty on the owner of unseated "lands" to 

notify the county commissioners of such ownership, Pennsylvania law provides that before any 

such duty arises, there must be an estate in "land" that is both subject to taxation and actually 

being taxed by the requisite taxing authorities. As the Pennsylvania Supreme Court explained in 

Rockwell: 

[T]he right to tax depends upon the valuation and assessment of a 
definite estate in land. If there is no land there is nothing to tax, 
and this principle applies as well to minerals as to the surface. 
Because there may be a reservation of oil or gas by the grantor of 
the surface, or there may be an expressed grant of all the oil or gas 
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underlying one or several tracts of land, it does not follow that in 
point of fact there is any such [taxable] estate in existence. When 
the assessor goes upon the land it is his duty to make a valuation 
upon information or knowledge which will furnish some definite 
fixed basis of valuation. A mere naked reservation of oil or gas in 
a deed without any other facts to base a valuation upon is not 
sufficient to warrant the assessment of taxes. Development in the 
neighborhood, sales of oil or gas lands in close enough proximity 
to add value, or any other element of value which may form a basis 
of valuation may be taken into consideration by the assessor or 
other taxing authority, but it should always be borne in mind that 
real estate is the thing being dealt with and the oil and gas are 
considered real estate and if there be no oil or gas then there is 
no real estate to be taxed." 

Rockwell, 77 A. at 666 (emphasis added). Consequently, because the mere conveyance or 

reservation of oil or gas in a recorded deed without any other facts to base a valuation upon is not 

sufficient to warrant the assessment of taxes, no notification duty arises under the Act of 1806. 

Rockwell, 77 A. at 666. See also Swan-Finch I, 173 F. Supp. at 191; Swan-Finch II, 278 

F.2d at 579-580. 

In this case, Plaintiff admits that the unpaid assessments that serve as a basis for the 193 5 

Tax Sale were not premised upon the production of oil, gas or other minerals under the accessed 

acreage. (R. 2 lOa). Moreover, there is no evidence of record that Centre County was taxing oil 

and gas interests at the time of the assessments that led to the 193 5 Tax Sale. Hence, absent any 

evidence that the Defendants' severed oil and gas estate constituted an estate in "land" that was 

both subject to taxation and actually being taxed by the requisite taxing authorities at the time of 

the unpaid tax assessments that served as a basis for the 1935 Tax Sale, Defendants' 

predecessors had no obligation under the Act of 1806 to report their ownership interests for 

assessment purposes. 

Moreover, the only evidence that Plaintiff has proffered to support of its claim of title 

based on the purported failure of Defendants' predecessors to comply with the requirements of 
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the Act of 1806 is the Defendants' lack of personal knowledge of whether such notice was given. 

(Brief of Appellant, p. 11).11 However, to prove the fact that Defendants' predecessors failed to 

give the requisite notice under the Act of 1806, a party claiming title based on such failure must 

submit evidence that the unseated land was assessed to an "unknown owner." As this Court 

explained years ago: "If there had been but a single assessment simply describing the property 

"owner unknown; Jesse Shove tract," and nothing more, the contention of the plaintiff that it 

acquired title to the minerals under the surface, by virtue of the tax sale, would have been 

entirely proper, supported by abundant authority." N. Coal & Iron Co. v. Barr, 42 Pa. Super. 

638, 643 (1910). In such situation, the fact that the local taxing authority was assessing an 

unseated estate in "lands" (whether both the surface and subsurface estates or just one of them) 

and did not receive the requisite notice of ownership of such unseated taxable estate is proven. N. 

Coal & Iron Co., 42 Pa. Super. at 643. But, where it is undisputed that the assessment was 

made in the name of the known owner of the severed surface estate, then one fails as a matter of 

law to prove that the requisite notice under the Act of 1806 was not given. Id. at 643-644. On 

the contrary, it is equally plausible that the requisite notice was given but that no taxable estate 

existed because either the county was not making assessments against such subsurface interests 

or lacked a sufficient basis to value such interests. 

In this case, there is no evidence one way or another whether Defendants' predecessors 

ever reported their subsurface ownership interests for assessment purposes. Moreover, the 

11 Plaintiff also asserts that "the tax deeds do not reflect that any interest in the Siddons warrant -
less than a fee was assessed." (Brief of Appellant, p. 11 ). However, as Plaintiff admits 
elsewhere in its brief, the record before the trial court indicates that the tax assessment was not 
only in the warrantee's name but also described as the lands of Ralph Smith who undisputedly 
held title to only the surface estate at the time of the assessment. (Brief of Appellant, p. 8; R. 
56a). Therefore, the record in this case does reflect that an interest less than the whole of the 
subject parcel ofland had, in fact, been assessed and sold at the 1935 tax sale. 
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record reveals that at the time of the unpaid assessments that served as a basis for the 1932 tax 

sale, Centre County was not assessing any reserved mineral interest. Before the trial court, 

Plaintiff proffered no evidence that other reserved mineral estates were being reported to Centre 

County consistent with the Act of 1806 or that Defendants' reserved mineral estates was assessed 

and taxed to an unknown owner for purposes of the 193 5 tax sale. Further, Plaintiff has 

conceded that the unpaid assessments which served as a basis for the 1935 tax sale were solely in 

the name of the then surface owner (i.e., Ralph Smith) and that the underlying assessments were 

not based upon the production of natural gas, oil or other minerals or mineral rights under the 

assessed acreage. (R. 39a, 56a, 210a). 

Based on this record, the trial court properly ruled that where "[t]here is no evidence one 

way or another whether [a subsurface estate owner] ever reported their ownership interest for 

assessment purposes" and "[the parties] are unable to locate evidence of any reserved mineral 

interest being reported to the county for taxation purposes consistent with the Act of March 28, 

1806," any claim of ownership based on such purported failure to report under the Act of 1806 

fails as a matter of law. Herder Spring Hunting Club I, supra., Slip op., at p. 7. Indeed, 

where, as is here, there exists evidence that the unseated surface owner reported its ownership 

interest to the county for taxation purposes, logic dictates that the lack of any reserved subsurface 

interest being taxed is more due to the fact that the interest was not taxable or being taxed rather 

than such owner's failure to report the interest for assessment purposes. To conclude otherwise 

would mean that the unseated surface owner misrepresented the true nature of its ownership 

interest by reporting that it owned more than the surface estate. As such, the trial court properly 

ruled that Plaintiffs arguments concerning the Act of 1806 fail to prove as a matter of law that 

the 1935 tax sale divested Defendants of their duly severed oil and gas interests. 
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C T/Je Hutcl1inso11 Case Does Not Compel T/Je Conclusion T/Jat T/Je 1935 Tax 
Sale Divests Defendants Of T/Jeir Properly Severed But Unassessed Oil a11d 
Gas Interests. 

In its brief, Plaintiff also relies upon the Hutchinson case to support its argument that the 

trial court committed an error of law when entering summary judgment against it. (Brief of 

Appellant, pp. 15 & 18). However, an examination of that decision reveals that it does not 

represent persuasive authority for the arguments being made by Plaintiff for several reasons. 

First, the Hutchinson case was a per curiam affirmance of a lower court's decision 

without a formal opinion by the Pennsylvania Supreme Court. See Hutchinson, 49 A. at 319 

("PER CURIAM: This judgment is affirmed on the opinion of the learned judge below."). In the 

lower court opinion, the trial court ruled that based on the Act of 1806, where there is a 

severance of the surface from the subsurface, the mineral owner has a duty to notify the county 

commissioners of this fact, "and if he fails to do so, and thereafter the lands are assessed as to the 

entire estate as unseated lands, and sold as such at a tax sale, the owner of the surface may 

purchase at such sale, and acquire good title to the minerals." Hutchinson, 199 Pa. at 568. 

However, on appeal to the Supreme Court, the arguments raised were not the proper 

interpretation or application of the Act of 1806, but instead whether the subject land was seated 

as opposed to unseated, and whether the defendant could purchase the mineral estate at the tax 

sale in purported violation of his contract to pay the assessed taxes that served as a basis for the 

sale. Id. at 571-572. Thus, although an order of per curiam affirmance on the basis of the lower 

court's opinion generally means that the Supreme Court agrees with the lower court's rationale 

employed in reaching its final disposition, "the per curiam order is never to be interpreted as 

reflecting [the Supreme] Court's endorsement of the lower court's reasoning in discussing 

additional matters, in dicta, in reaching its final disposition." Commonwealth v. Tilghman, 543 

Pa. 578, 673 A.2d 898, 904 (Pa. 1996). Consequently, the per curiam order in Hutchinson does 
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not have precedential value beyond its final disposition of the issues raised on appeal. Id. See 

also In re Stevenson, 40 A.3d 1212, 1216, n. 5 (Pa. 2012); Commonwealth v. Proetto, 575 Pa. 

511, 837 A.2d 1163, 1165 (2003) (Newman, J., concurring). 

Further, the Act of 1806 which was discussed by the trial court in Hutchinson provides 

for a remedy when any holder of unseated lands fails to comply with his or her statutory 

reporting duty, that remedy being "to assess on every tract of land, respecting which such default 

shall be made when discovered, four times the amount of the tax to which such tract or tracts of 

land would have been otherwise liable, and to enforce the collection thereof, in the same manner 

that taxes due on unseated lands are or may be assessed and collected." See Act of 1806, supra., 

§1. See also Morton v. Harris, 9 Watts 319, 326 (1840) ("The act of 1806, directs the owners of 

unseated land, under the penalty of a four-fold tax, to make a return to the commissioners of each 

and every tract held by them, and the name of the person to whom the original title from the 

commonwealth passed."); Lycoming County Comm'rs Petition, 62 Pa. D. & C. 1, 22 (C.C.P. 

Lycoming C'ty 1947) ("A reading of the statutes shows the duty is clearly mandatory on the part 

of the county commissioners to impose a fourfold penalty tax on land whose owner has failed to 

give the required notice under the Act of 1806 and subsequent acts reenact the same provision."). 

As written, the Act of 1806 does not provide for a title di vesture of one's unseated land until 

after one's failure to report is discovered and there has been an assessment of the fourfold tax 

penalty. 12 Act of 1806, supra., §1. Under Pennsylvania law, "the remedies given by these 

statutes for the collection of taxes are exclusive." Derry Tp. School Dist. v. Barnett Coal Co., 

12 Of course, if the subsurface interests have no value, then no real estate tax in any amount, 
including a four-fold penalty, would be due. As a result, the dispossession through a tax sale of 
non-taxable subsurface interests (to the extent they fall within the plain and ordinary meaning of 
the term "lands") would not address a purported governmental purpose of locating taxable 
unseated lands to satisfy unpaid taxes. 
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332 Pa. 174, 2 A.2d 758, 760 (1938). Thus, "[w]hen a statute provides a remedy by which a 

right may be enforced, no other remedy than that afforded by the statute can be used." Derry Tp. 

School Dist., 2 A.2d at 760. Indeed, at the time the Hutchinson case was decided, Section 13 of 

the Act of March 21, 1806 provided that: "In all cases where a remedy is provided or duty 

enjoined, or anything directed to be done by any act or acts of assembly of this commonwealth, 

the directions of said acts shall be strictly pursued .... " Act of March 21, 1806, 4 Sm. 326, P.L. 

558, § 13, 46 P.S. § 156, repealed 1972, Dec. 6, P.L. 1339, No. 290, § 4, imd. effective. 

Consequently, because the Act of 1806 provides only for the assessment of a fourfold tax for 

failing to report an unseated subsurface land interest, and not a title di vesture of that subsurface 

interest upon a tax sale based on an assessment against the unseated land's surface, the trial 

court's dicta in Hutchinson - which imposes a different remedy - is contrary to Pennsylvania 

law. 

Moreover, approximately three (3) years after the Hutchinson case, the Pennsylvania 

Supreme Court decided the case of Huss v. Jacobs, 210 Pa. 145, 59 A. 991 (1904). In Huss, the 

defendant surface estate owners claimed that because the severed coal estate had never been 

separately assessed for taxes in the name of the owner set forth in the recorded deed reservation, 

the coal estate owner never paid taxes on the severed coal estate, and the underlying coal had 

been assessed with the surface in the name of the surface owners for real taxes which they had 

paid, they held a superior title to the severed coal estate vis-a-vis the coal estate owner's heir. 

Huss, 59 A. at 991-993. Although the Supreme Court in Huss did not mention either the 

Hutchinson case or the Act of 1806, it rejected the defendant surface estate owners' claim of title 

based on such facts. Huss, 59 A. at 995-996. As the Supreme Court stated: 

As to neglect to pay taxes by the owner, that has never been held to 
give title to a trespasser; if there be color of title in a hostile 
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claimant, that fact in connection with others will aid in establishing 
his claim. But there was no color of title in the surface owner; his 
very deed under which he claimed, negatived any title to the coal. 
Besides, the presumption is the taxes were paid. The law 
authorizes the assessment and taxation of the mineral separately 
from the surface; the taxes were assessed against the land alone as 
a whole and the owners of the two estates might have adjusted with 
each other their respective shares; but they did not. If they did not 
the county officers neglected their duty in not separating the 
assessment and collection of the taxes. 

Id. Therefore, in Huss, the Supreme Court ruled that the coal estate owner's heir had "a clear 

and most undoubted legal title to her estate; for many years it has been spread upon a public 

record to be read and seen by all who had any interest in knowing what it was[,]"and that "[i]t 

would be a gross wrong to her to allow it to be destroyed by insufficient evidence." Huss, 59 A. 

at 997. 

Additionally, nine (9) years after the Hutchinson case, the Pennsylvania Supreme Court 

issued its decision in Rockwell, wherein it explained that "title washing" is limited to those 

situations where taxes are specifically assessed against the oil and natural gas rights and those 

particular rights are sold at a subsequent tax sale. Rockwell, 77 A. at 666. Indeed, in Rockwell, 

the Supreme Court noted the Hutchinson case, but ruled that the tax laws involving seated and 

unseated lands were not intended to and did not interfere with an owner's right to dispose of his 

subsurface rights by virtue of an exception and reservation in a recorded deed. Id. Accordingly, 

the Supreme Court in Rockwell held that: 

[W]here there is a divided ownership in unseated lands, the surface 
being owned by one party and the minerals by another party, the 
surface is subject to assessment for taxes as unseated land and a tax 
deed would convey the title to the surface only if the tax was 
assessed against the surface only, and the minerals when severed 
are subject to separate assessment in the same manner as the 
surface and a tax title to the minerals when properly assessed and 
sold for the payment of taxes would convey a good title to the 
minerals." 
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Id. 

Following Rockwell, Pennsylvania federal and state courts alike have concluded that 

Hutchinson and the other decisions relied upon by Plaintiff13 are inapplicable to the situation 

where a non-taxable oil and natural gas estate is created by a deed that is recorded years before 

there exists an unpaid assessment against the unseated surface or other mineral estate and a 

resulting tax sale thereon. See, e.g., Swan-Finch II, 278 F.2d at 579-580; Swan-Finch I, 173 

F. Supp. at 193; Day, 31 Pa. D. & C. 3d at 559-560; Meske, supra., Slip op., at 9. 

Accordingly, Hutchinson does not represent persuasive authority on the title washing of oil and 

natural gas interests that are severed years before a tax sale that is premised upon an assessment 

made in the sole name of the unseated surface estate owner and without any other indication that 

oil and natural gas were being properly taxed. 

II. THE TRIAL COURT CORRECTLY HELD THAT THE PLAINTIFF DID NOT 
ACQUIRE TITLE BY ADVERSE POSSESSION BECAUSE THE PLAINTIFF 
OFFERED NO EVIDENCE OF ANY MINING, REMOVAL OR PRODUCTION 
OF THE MINERALS, OIL AND GAS IN, ON OR UNDER THE SUBJECT 
PROPERTY AT ANY TIME AFTER THE 1899 SEVERANCE. 

Pennsylvania law is well-settled. A party that claims title to property by adverse 

possession must prove "actual, continuous, exclusive, visible, notorious, distinct and hostile 

13 In its brief, Plaintiff discusses Williston v. Colkett, 9 Pa. 38 (1848). (Brief of Appellant, pp. 
14-17). However, Williston involved a situation whereby the landowner claimed that he 
continued to hold title to certain unseated lands based on an error as to the actual amount of 
acreage assessed and sold at a tax sale. Williston, 9 Pa. at 38. The Supreme Court rejected the 
owners' claim, holding that because of he knew of and profited from the mistake, he had no basis 
to challenge the tax sale of the full acreage. Id. On its face, Williston is not applicable to the 
record in this matter. 

Plaintiff also refers to, but does not discuss, Powell v. Lantzy, 173 Pa. 543, 34 A. 450 (1896), 
and Proctor v. Sagamore Big Game Club, 166 F. Supp. 465 (W.D. Pa. 1958), ajj'd, 265 F.2d 
196 (3d Cir. 1959). Neither of these cases are applicable here because in each case, the 
assessment that served as the basis for the tax sale and the tax sale itself occurred before the 
severance of the subsurface estate from the surface estate was recorded. Powell, 173 Pa. at 547, 
34 A. at 450-51; Proctor, 166 F. Supp. at 468. 
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possession of the land for twenty-one years." Shaffer v. O'Toole, 964 A.2d 420, 423 (Pa. 

Super.), appeal denied, 602 Pa. 679, 981 A.2d 220 (2009). See also Myers v. Beam, 551 Pa. 

670, 671, n.1, 713 A.2d 61, n.1 (1998); Baylor v. Soska, 540 Pa. 435, 658 A.2d 743, 744 (Pa. 

1995); Flannery v. Stump, 786 A.2d 255, 258 (Pa. Super. 2001), appeal denied, 569 Pa. 693, 

803 A.2d 735 (Pa. 2002); Beck v. Beck, 436 Pa. Super. 516, 648 A.2d 341, 343 (Pa. Super. 

1994). Each of these elements must exist; otherwise, the possession will not confer title. Rec. 

Land Corp. v. Hart:efeld, 947 A.2d 771, 774 (Pa. Super. 2008) (quoting Flannery v. Stump, 

786 A.2d 255, 258 (Pa. Super. 2001), appeal denied, 569 Pa. 693, 803 A.2d 735 (2002)). 

"Adverse possession is an extraordinary doctrine which permits one to achieve ownership of 

another's property by operation of law. Accordingly, the grant of this extraordinary privilege 

should be based upon clear evidence." Flannery, 786 A.2d at 258 (citing Edmondson v. 

Dolinich, 307 Pa. Super. 335, 453 A.2d 611, 614 (Pa. Super. 1982); Stevenson v. Stein, 412 

Pa. 478, 482, 195 A.2d 268, 270 (Pa. 1963)). 

In this case, Plaintiff has failed to establish the first element of a claim for adverse 

possession - that is that it had actual possession of the subsurface estate. In general, actual 

possession of land means dominion over the property. Bride v. Robwood Lodge, 713 A.2d 109, 

112 (Pa. Super. 1998). Where mineral rights have been severed from surface rights by an 

exception and reservation in a duly recorded deed, the possession of the surface estate will not 

become adverse possession as to the mineral estate unless there is an "actual entry upon and use" 

of the underlying minerals for the requisite twenty-one year time period. Huss, 59 A. at 995-

996; Plummer v. Hillside Coal & Iron Co., 28 A. 853 (Pa. 1894); Armstrong v. Caldwell, 53 

Pa. 284, 287-288 (1867); Caldwell v. Copeland, 37 Pa. 427, 431 (1861); Finnegan v. 

Pennsylvania Trust Co., 5 Pa. Super. 124, 131 (1897). 
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Although there are no reported appellate decisions in Pennsylvania that decide whether 

possession of the surface constitutes possession of a severed oil and gas estate, the cases cited 

above relating to severed coal estates are instructive. For instance, in Huss, the plaintiff brought 

an action in ejectment to recover possession of coal underlying 164 acres of property located in 

Greene County, Pennsylvania. Huss, 59 A. at 994. The coal at issue had been severed from the 

surface estate by a deed from the plaintiffs predecessor to the defendant's predecessor dated 

November 11, 1861. Id. The defendant surface owners argued that they obtained title to the coal 

by adverse possession by periodically taking small quantities of coal from the property for a 

period in excess of twenty-one years. Id. at 995. The Supreme Court rejected the defendants' 

claim of title to the coal by adverse possession because the property was not "continuously 

operated" for the removal of coal. Id. Furthermore, the Supreme Court ruled that: "To preserve 

such a title the law does not require physical possession by the owner, that he should live in a 

coal mine. He has that constructive possession which the law declares his deed gives him and 

that under the facts of the case is enough." Id. at 997. 

In addition to this case, at least one other Pennsylvania trial court has considered and 

rejected the precise argument raised by Plaintiff in this case. In Thomas v. Oviatt, 5 Pa. D. & 

c.4th 83 (C.C.P. Warren C'ty), the plaintiff surface estate owners sought to quiet title to oil, gas 

and minerals that had been severed from the surface estate by their predecessor in title. Thomas, 

5 Pa. D. & C.4th at 83. The plaintiffs claimed that they adversely possessed the subsurface 

estate by entering into and recording three oil and gas leases over a period of twenty-three years. 

Id. at 84. The comi held that the plaintiffs' claim was "woefully lacking" because "one may not 

lose title to realty simply by one claiming a right thereto." Id. at 85. The court also rejected the 

plaintiffs' argument that the recording of oil and gas leases placed the defendants on notice of a 
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claim to their oil and gas rights stating "a property owner does not have to daily visit the 

Recorder's Office to ascertain if one is making a claim for his property. Id. 

Similarly, a federal court sitting in Pennsylvania has rejected the argument raised by the 

Plaintiff here. In Hoffman v. Areclormittal Pristine Res., Inc., No. llcv0322, 2011 U.S. Dist. 

LEXIS 50170 (W.D. Pa. May 10, 2011), the defendant severed the oil and gas estate from the 

surface estate by a 1928 deed. Hoffman, 2011 U.S. Dist. LEXIS 50170, at *6. The plaintiff 

surface owner claimed that she had acquired title to the severed oil and gas rights by adverse 

possession by entering into a series of oil and gas leases. Id. at *17. The court soundly rejected 

the plaintiff's argument because the plaintiff had not alleged any drilling or attempted drilling on 

the property. Id. at *20. In reaching this conclusion, the court stated 

Id. at *20. 

To rule in plaintiff's favor would be tantamount to an eradication 
of countless oil and gas estates and leases recorded in the history of 
this Commonwealth and would profoundly change the landscape 
of property law as it has developed over hundreds of years. 

Finally, appellate courts in other states have reached similar conclusions.14 See e.g In re 

Doering, 686 A.2d 603, 605 (Vt. 1996) (rejecting a claim of ownership of minerals by adverse 

possession because there had been "no attempt to mine or otherwise remove the minerals"); 

Dearing v. Oklahoma, 808 P.2d 661, 668 (Okla. 1991) ("Severed minerals can only be held 

adversely by removal of the minerals from the land."); Schaneman v. Wright, 470 N.W.2d 566, 

577 (Neb. 1991) ("The mere execution, delivery or recording of oil and gas leases or mineral 

deeds will not constitute adverse possession); Piney Oil & Gas Co .. v. Scott, 79 S.W.2d 394, 401 

(Ky. App. 1934) ("adverse possession means adverse occupation and user, which must be 

14 Decisions of courts of other states may also be considered as persuasive authority. Huber, 
supra, 58 A.3d at 780 n.8; Umbelina v. Adams, 34 A.3d 151, 160 n.3 (Pa. Super. 2011). 
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wrought on property in question. It cannot be wrought in the office of the county clerk no matter 

how many deeds or leases the would-be disseisor may record there."); Plant v. Humphries, 66 

S.E.2d 94, 98 (W.Va. 1909) ("For the surface owner to aver possession of coal severed in title 

from the land, he must state that he has had actual physical possession of the coal, apart from his 

possession of the surface, as by operating mines in the coal."). 

In this case, there is no dispute that the gas, oil and mineral rights were severed from the 

surface estate in 1899. (R. 27a, 76a). It is also undisputed that Plaintiff has no evidence of any 

mining, removal or production of the minerals, oil and gas in, on or under its surface estate at 

any time since the 1899 severance. (R. 21 Oa). Instead, Plaintiff relies solely on its entering into 

six oil and gas leases to support its claim of adverse possession. (R. 108a). 

As is made clear by the case law cited and discussed above, the entering into and 

recording of oil and gas leases, without any actual production, is insufficient to support a claim 

for adverse possession, Therefore, the trial court correctly granted summary judgment to 

Defendants with respect to Plaintiff's claim of title based on adverse possession. 
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CONCLUSION 

For all of the foregoing reasons, including those articulated in the Appellees' brief which 

is referred to and incorporated herein by reference, this Comi should affirm the trial court's grant 

of summary judgment in favor of Defendants and against Plaintiff. To rule otherwise will result 

in an unconstitutional taking and depreciation of Defendants' properly severed oil, gas and other 

subsurface interests that has been duly recorded and is conclusively binding upon Plaintiff and its 

predecessors-in-interest. 

MEYER, UNKOVIC & SCOTT LLP 

By:-----IL~~~uJ~v&£L_~-==----
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APPENDIX "1" 



IN THE COURT OF COMMON PLEAS OF L YCOMlNG COUNTY, PENNSYLVANIA 

DAVID C. BAILEY, 
Plaintiff 

: NO. 08 - 02,327 

vs. 

GEORGE A. ELDER a/k/a G.A. ELDER, 
WILLIAM HOYT and MARY HOYT, 
MARK HOYT and ANN A. HOYT, 
EDWARD C. HOYT and CORDELIA IDA : 
HOYT, THEODORE R. HOYT, GEORGE 
S. HOYT, ELK TANNING COMPANY, 
CENTRAL PENNSYLVANIA LUMBER 
COMPANY, their successors, heirs, 

CIVIL ACTION - LAW 

administrators and assigns or anyone 
claiming by, tln·ough or under them, 

Defendants 
: Petition to Strike or Oiib.n,: 
: Default Judgment 

OPINION AND ORDER 

v.J 
0 

Before the court is the Petition to Strike or Open Default Judgment filed by Hoyt 

Royalty, LLC on February 27, 2013. Argument on the petition was heard April 23, 2013, at 

which time Plaintiffs counsel requested an additional thirty days in which to file a brief. That 

brief was filed May 22, 2013. 

On October 7, 2008, Plaintiff filed a Complaint in Action to Quiet Title, alleging 

ownership of a 168 acre tract ofland in Pine Township. Plaintiff alleges that the Hoyt 

Defendants reserved all oil, gas and mineral rights to themselves when deeding the property to 

Elk Tanning Company in 1893, and that he acquired the property from his mother, who 

acquired it in 1942 after a tax sale. Plaintiff claims to have acquired title to the mineral rights 

by virtue of a lost deed, adverse possession, abandonment, and the tax sale. On October 9, 

2008, Plaintiffs counsel filed a Motion and Affidavit for Leave to Obtain Service by 

Adve1tisement, and said motion was granted by Order dated October 13, 2008. On December 

1, 2008, Plaintiff filed a Motion for Default Judgment, and by order dated December 2, 2008, a 

preliminary default judgment was entered. Following a praecipe for final judgment on January 

21, 2009, final judgment was entered that date. 



In its Petition to Strike or Open Default Judgment, Hoyt Royalty claims it was formed 

to acquire and manage all oil, gas and mineral rights owned by William Hoyt, Mark, Hoyt, 

Edward Hoyt, Theodore Hoyt and George Hoyt, and their heirs, successors and assigns, and 

that it now owns 83.9% of the Hoyt mineral estate, which includes the mineral rights retained 

in the 1893 deed to Elk Tanning Company. Hoyt Royalty contends the default judgment must 

be stricken because the underlying complaint is not self-sustaining and the record reflects 

improper service, or, in the alternative, that the judgment must be opened because no good faith 

effort was made to locate the defendants and Hoyt Royalty has a meritorious defense to the 

Complaint. As the court finds the judgment must be stricken for lack of a self-sustaining 

complaint, the remaining grounds will not be addressed. 

If a Complaint fails to state a cause of action upon which relief may be granted, such is 

a fatal defect appearing of record and on that basis, any default judgment entered for want of an 

answer may be stricken. Navarro v. George, 615 A.2d 890 (Pa. Commw. 1992); Calesnick v. 

Redevelopment Authority of City of Philadelphia, 529 A.2d 528 (Pa. Super. 1987). A review 

of the Complaint filed in the instant matter shows that none of the four counts contained therein 

sufficiently states a cause of action. 

In Count I, Plaintiff asserts he has "actual title to all mineral rights, including oil and 

gas, in the premises by virtue of a deed which was lost wherein the Defendants reconvey all of 

their right, title and interest, including mineral rights, to the Plaintiffs and/or their predecessors 

in title." This contention is insufficient to support a finding of actual title as Plaintiff fails to 

allege when, by whom or to whom the deed was executed. See Burke v. Hammond, 76 Pa. 172 

(1874). To establish title to land based on a lost deed, all terms and conditions of the 

transaction, including the facts and circumstances of delivery, must be alleged and proven. See 

Manley v. Manley, 357 A.2d 641 (Pa. Super. 1976). Since Plaintiff has not set forth the 

specifics of the alleged "lost deed'', he has not stated a claim to the mineral rights upon which 

relief may be granted. 

In Count II, Plaintiff asserts he and his mother "have been in actual, continuous, visible, 

distinct, open, exclusive, notorious and hostile adverse possession of the premises in excess of 

21 years." Where the mineral rights have been severed from the surface rights by a reservation 
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in a deed, however, in order to claim title to the mineral rights by adverse possession, the 

claimant must show continuous drilling and/or production for an uninterrupted twenty-one year 

period. Hoffman v. Arcelormittal Pristine Resources, Inc., 2011 U.S. Dist. LEXIS 50170 

(W.D. Pa. May 10, 201 l)(citing Thomas v. Oviatt, 5 Pa. D. & C. 4th 83)(Wa!Ten County 1989). 

Plaintiff does not allege such drilling and/or production and thus has failed to set forth a claim 

for adverse possession of the mineral estate upon which relief may be granted. 

In Count III, Plaintiff claims that Defendants have abandoned their mineral rights by 

non-use and non-payment of taxes. Mere non-use does not support a finding of abandonment, 

Buffalo Township v. Jones, 813 A.2d 659 (Pa. 2002); nor does non-payment of taxes. Kreamer 

v. Voneida, 24 Pa. Super 347 (1904). There must be some affirmative act which expresses an 

intent to abandon, and Plaintiff has failed to allege any such act. Therefore, Plaintiff has failed 

to set forth a claim of abandonment upon which relief may be granted. 

Finally, in Count IV, Plaintiff alleges that "[b]ecause Defendants failed to pay taxes on 

the premises, all rights, exceptions and reservations for oil, gas and minerals were extinguished 

by the 1940 tax sale". Plaintiff also alleges, however, that "[ n Jo assessment was ever made by 

Lycoming County on the mineral rights". Where mineral rights have been severed from 

surface rights and are not separately assessed, only the surface passes in a tax sale for failure to 

pay taxes. See New York State Natural Gas Corp. v. Swan-Finch Gas Development Corp., 173 

F. Supp. 184 (W.D. Pa. 1959). See also Babcock Lumber Co. v. Faust, 39 A.2d 298 (Pa. Super. 

1944 )("The lien for unpaid taxes attaches only to the estate assessed, and that estate, but no 

more, passes at a public sale even though the authorities assume to convey land against which 

there had been no valid assessment.") 1 Plaintiff has alleged no facts which would suppo1i a 

finding that the tax sale passed title to the mineral rights. Thus, this count also fails to state a 

claim for which relief may be granted. 

1 Plaintiff cites Proctor v. Sagamore Big Game Club, 166 F.Supp. 465, 475 (W.D. Pa. 1958), for the proposition 
that where there is no separate assessment of the mineral estate, "a purchase of the whole by the owner of the 
surface divests the title of the owner of the minerals." There, the Court found that an owner of surface rights in 
unseated land had no legal obligation to pay the taxes and could purchase the property at a tax sale and thus 
acquire title to the previously reserved gas rights. The cou1i fails to see how the holding of Proctor supports 
Plaintiff's position in this matter since Plaintiff alleges that at the time of the sale, George A. Elder was the owner 
of the surface, not his mother. The holding of Prq_ctor does not apply. 
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In summary, as none of Plaintiff's claims would e~1title him to relief, he was not entitled 

to a default judgment and such must be stricken. 

ORDER 

AND NOW, thisZrt of May 2013, for the foregoing reasons, the Petition to 

Strike is hereby GRANTED. The default judgment entered January 21, 2009, is hereby 

STRICKEN. 

BY THE COURT, 

~I'-'+,?,~ 
Dudley N. Anderson, Judge 

cc: Scott A. Williams, Esq . 
. -RQnald Hicks, Esq., Meyer, Unkovic & Scott, LLP 

535 Smithfield Street, Suite 1300, Pittsburgh, PA 15222 
Gary Weber, Esq. 
Hon. Dudley Anderson 

4 



190065 

APPENDIX "2" 



IN THE COURT OF COMMON PLEAS OF THE 44TH JUDICIAL DISTRICT 
SULLIVAN COUNTY BRANCH - CIVIL DIVISION 

........................................................................................................................................ ................................................................................................................................... 
DONALD E. MESKE and 
HAZEL G. MESKE, his wife, 

Plaintiffs 

vs. 

ALMA K. HULL, widow, CENTRAL : 
PENNSYLVANIA LUMBAR COMPANY, : 
JOHN KRAVITZ, ELIZABETH KRAVITZ,: 
his wife, MATE K. BORDEN, S. 
RICHARD, DA VIDGE, CALBERT 
CRARY and RUTH CRARY, his wife, their: 
successors, heirs, administrators and 
assigns or anyone claiming by, through or 
under them, 

Defendants 

CIVIL ACTION - LAW 
ACTION TO QUIET TITLE 

2009-CV-1 l 7 

( !) 
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--< .................................................................................................................................... .......................................................................................................................................... 
DONALD E. MESKE and 
HAZEL G. MESKE, his wife, 

Plaintiffs 

vs. 

CAL VERT CRARY and RUTH CRARY, 
his. wife, their successors, heirs, 
administrators and assigns or anyone 
claiming by, through or under them, 

Defendants 

CIVIL ACTION - LAW 
ACTION TO QUIET TITLE 

2011-CV-33 

.................................................................................................................................... ..................................................................................................................................... 

ORDER 

....... = ;::::; 
:;:o 

Y" Pl -0 
::0 0 
N 0 
uJ :;:,--:J 

CJ 
')> Pl 

..,.,! 
CJ 

U1 

AND NOW, this 19th day of April, 2013, upon consideration of Plaintiffs' Motion for 

Summary Judgment, Defendants' Cross-Motion for Summary Judgment, the responses filed 

thereto, the briefs filed in support thereof, oral argument and based upon the attached Opinion, 

IT IS HEREBY ORDERED that: 

I. Plaintiffs' Motion for Summary Judgment is DENIED. 

2. Defendants' Cross-Motion for Summary Judgment is GRANTED. 



cc: 
Andrew Fletcher, Esquire 
Tucker R. Hull, Esquire 
J.C. Wilkinson, III, Esquire 
Christopher M. Williams, Esquire 
Joel R. Burcat, Esquire 

President Judge 
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IN THE COURT OF COMMON PLEAS OF THE 44TH JUDICIAL DISTRICT 
SULLIVAN COUNTY BRANCH - CIVIL DIVISION 

....................................................................................................................................... .................................................................................................................................... 
DONALD E. MESKE and 
HAZEL G. MESKE, his wife, 

Plaintiffs 

vs. 

ALMA K. HULL, widow, CENTRAL 
PENNSYLVANIA LUMBAR COMPANY,: 
JOHN KRAVITZ, ELIZABETH KRAVITZ,: 
his wife, MATE K. BORDEN, S. 
RICHARD, DAVIDGE, CALBERT 
CRARY and RUTH CRARY, his wife, their: 
successors, heirs, administrators and 
assigns or anyone claiming by, through or 
under them, 

Defendants 

CIVIL ACTION - LAW 
ACTION TO QUIET TITLE 

2009-CV-117 (/) 
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DONALD E. MESKE and 
HAZEL G. MESKE, his wife, 

Plaintiffs 

vs. 

CAL VERT CRARY and RUTH CRARY, 
his wife, their successors, heirs, 
administrators and assigns or anyone 
claiming by, through or under them, 

Defendants 

CIVIL ACTION - LAW 
ACTION TO QUIET TITLE 

2011-CV-33 

::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

Christopher Williams, Esquire -Attorney for Plaintiffs 
Joel R. Burcat, Esquire - Attorney for Plaintiffs 
Tucker R. Hull, Esquire - Attorney for Defendants 
Andrew Fletcher, Esquire - Attorney for Defendants 
J.C. Wilkinson, Esquire - Attorney for Defendants 

OPINION 

Shurtleff, P.J., April 19, 2013: 

This Opinion is in support of the attached Order. 
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I. BRIEF FACTS 

Donald and Hazel Meske (hereinafter "Plaintiffs") instituted this action by filing a 

Complaint to Quiet Title on May 7, 2009 to the subsurface rights of a parcel of land in Sullivan 

County. More specifically, this case involves a dispute over the ownership of the mineral, oil 

and gas rights (hereinafter "the Subsurface Estate") under an approximate one thousand twenty 

six (1,026) acre parcel ofland (hereinafter "the Property") which is located in Colley Township, 

Sullivan County, Pennsylvania and identified as Sullivan County Parcel No. 02-041-0014. The 

surface rights (hereinafter "Surface Estate") to this land are undisputedly owned by Plaintiffs by 

deeds dated September 13, 2000 and August 19, 2005, which was recorded in the Sullivan 

County Recorders office. 

Title to the Surface and Subsurface Estate of the Property originate in a deed dated 

February 27, 1894, in which Sherwood B. Davidge conveyed to the Union Tanning Company the 

Surface Estate of the Property. This same deed excepted and reserved all the "petroleum and 

other oils, gas, coal, iron and other minerals" for Sherwood B. Davidge and his heirs and assigns 

forever. A tax sale was held on June 3, 1910 and Calvin H. McCauley (hereinafter "McCauley") 

acquired certain property. Plaintiffs allege that pursuant to the duly acknowledged tax deed, 

McCauley acquired both the Surface and Subsurface Estates. After the 1910 tax sale McCauley 

conveyed to the Central Pennsylvania LUil)ber Company (hereinafter "CPL") whatever interest 

he acquired in the Property as a result of that sale. Thereafter, CPL conveyed the Surface Estate 

to Edward M. Hull by deed dated November 11, 1924. The "Hull deed" explicitly noted the 

earlier exception and reservation of the Subsurface Estate in favor of Sherwood B. Davidge and 

S. Richard Davidge stating: 

EXCEPTING AND RESERVING all petroleum and other oils, gas, coal, iron and 
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other minerals in or under the lands hereinbefore described ... as fully as said 
rights were reserved by Sherwood B. Davidge and others in deed to Union 
Tanning Company dated February 27, 1894, by Samuel Thome and John W. 
Sterling in deed to Union Tanning Company dated May 1, 1893, and by 
Sherwood B. Davidge and wife in deed to Union Tanning Company dated 
November 4, 1895, being the deeds hereinbefore recited, and as fully as said 
minerals and mineral rights were conveyed by the grantor S. Richard Davidge by 
deed dated March 15, 1924. 

See, Linda P. Davidge & Louise Davidge Raimondi's Statement of Undisputed and Disputed 

Issues of Material Fact; see also, Plaintiffs' Counterstatement to Defendants' Statement of 

Undisputed and Disputed issues of Material Fact at ~11. 

Thereafter, by deed dated January 25, 1939 Edward Hull conveyed the Surface Estate to 

himself and his wife, Alma K. Hull. Mrs. Hull conveyed the Surface Estate to John Kravitz on 

October 27, 1954. John Kravitz conveyed a portion of the Surface Estate to DMBW Corporation 

by deed dated November 21, 1967. Then, by way of assignment dated May 25, 1967 Leon 

Charney acquired the Surface Estate. 

In 1968, a tax sale was held as it pertained to the property at issue. The property was sold to 

Charles Kschinka by way of a series of treasurer's deeds following the tax sale on August 27, 

1968. At some point, Charles Kschinka transferred his interest to C&S Investments who then 

transferred its interest to Plaintiffs. The issue before this Court is the effect that the 1968 tax sale 

had on the Subsurface Estate. Plaintiffs maintain that the 1968 tax sale merged the Surface and 

Subsurface Estates and therefore Charles Kschinka acquired both the Surface and Subsurface 

Estates in fee simple. Defendants, on the other hand, maintain that at the time of the 1968 tax 

sale, the Subsurface Estate was a separate interest in land, not subject to taxation and therefore 

the taxing authority could not have sold it. 

TI. PROCEDURAL HISTORY 

Plaintiffs initiated this action by filing a Complaint on May 7, 2009. Thereafter, on 
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June 24, 2009 Defendants Linda Davidge and Louise Davidge Raimondi filed Preliminary 

Objections, which were denied by Court Order on October 6, 2009. Defendants subsequently 

moved for entry of default judgment against other Defendants in the action. This Court by Order 

dated September 15, 2009 granted said default. 

Defendants filed an Answer with New Matter and Counterclaim on October 22, 2009. 

Defendants' Counterclaim seeks lost rental income and an injunction enjoining Plaintiff's from 

exercising any rights to the Subsurface Estate. Plaintiffs filed an Answer to Defendants' 

Counterclaim and New Matter. 

Discovery commenced on December 14, 2009 and proceeded through a consolidation 

with a similar case docketed in Sullivan County, Pennsylvania to 2009-CV-117. Discovery 

concluded on May 2, 2012. No depositions were taken. Plaintiffs filed the instant Motion for 

Summary Judgment on November 30, 2012 and subsequently filed a praecipe to list the case for 

trial. Defendants thereafter filed a Cross-Motion for Summary Judgment on December 28, 2012. 

The Motions were briefed, oral arguments were held and this matter is now ripe for discussion. 

III. STANDARD OF REVIEW 

A party may move for summary judgment any time after the pleadings have closed. An entry 

of summary judgment is appropriate if, after reviewing the pleadings, answers to interrogatories, 

depositions, together with any admissions or affidavits, there is no genuine issue of material fact 

and the moving party is entitled to judgment as a matter of law. Welsh v. Bulger, 548 Pa. 504, 

698 A.2d 581 (1997); Pa.R.C.P. 1035.2. Summary judgment is appropriate only in those cases 

where there is no genuine issue of any material fact as to a necessary element of the cause of 

action. Pa.R.C.P. 1035.2(1). More specifically, it is the moving party that bears the burden of 
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demonstrating clearly that there is no genuine issue of material fact. Penn Ctr. House Inc. v. 

Hoffman, 553 A.2d 900, 903 (Pa. 1989). 

Pennsylvania Rule of Civil Procedure 103-5.2 states that a party may move for summary 

judgment as a matter of law: 

If, after the completion of discovery relevant to the motion, including, the production 
of expert reports, an adverse party who will bear the burden of proof at trial has failed 
to produce evidence of fact essential to the cause of action or defense which in a jury 
trial would require the issues to be submitted to a jury. 
Pa.R.C.P. 1035.2. 

In other words, it is appropriate to grant summary judgment when the evidentiary record 

shows that there is an insufficient basis of fact or evidence to make out a prima facie cause of 

action and, therefore, there is no issue to be submitted to the jury. See, Note to Pa.R.C.P. 

1035.2. 

Through this action, Plaintiffs wish to quiet title to the Subsurface Estate. Therefore, 

Plaintiff must establish title by a fair preponderance of the evidence. Moor v. Com, Dept. of 

Environmental Resources, 129 Pa.Cmwlth. 628, 566 A.2d 905 (1989). Once the plaintiff has 

carried his burden of establishing a prima facie title, the adverse party must show better title. Id. 

Through their Motion for Summary Judgment, Plaintiffs assert they have established title to the 

Subsurface Estate of the Property. Defendants, through their Cross-Motion for Summary 

Judgment, assert the complete opposite. 

IV. DISCUSSION 

It is clear that at the time of the 1968 tax sale, S. Richard Davidge owned the Subsurface 

Estate via quitclaim deed dated November 1, 1924. The issue before this Court, therefore, is 

whether the 1968 tax sale merged the Surface and Subsurface Estates such that Plaintiffs now 

own both in fee simple. 
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Plaintiffs argue that the 1968 tax sale resulted in a merger of the Surface and Subsurface 

Estates in the Property and as such, Defendants cannot establish that they have title to the 

Subsurface Estate. In so arguing, Plaintiff's rely on Proctor v. Sagamore Big Game Club, 166 

F.Supp. 465, (W.D. Pa. 1958), Hutchinson v. Kline, 49 A. 312 (Pa. 1901) and Moore v. 

Commonwealth of Pa. Dep't of Envtl. Res., 566 A.2d 905 (Pa. Commw. Ct. 1989) for the 

proposition that at the time of both the 191 O and 1968 tax sales, the purchasers of the property at 

issue obtained fee simple title to both the Surface and Subsurface Estates because (I) the lands 

were unseated; (2) the oil, gas, mineral or coal rights had not been previously severed; (3) the 

purchaser received a duly acknowledged Treasure's Deed for the property; and (4) the property 

was not redeemed within two (2) years of the date of the tax sale. Plaintiffs' reliance on these 

cases, however, is misplaced as these cases involved interpretation of the Acts of 1804 and 1815 

and not the Act of July 7, 1947, P.L. 1368, No. 542, (hereinafter "the 1947 Act"), which is the 

Act that governed at the time of the 1968 tax sale. Furthermore, the record reflects that the 

subsurface rights, namely the oil, gas, mineral and coal rights, had been previously severed from 

the surface rights. 

In arguing for Smnmary Judgment in their favor, Plaintiffs further rely on the 194 7 Act. 

More specifically, Plaintiffs cite to 72 P.S. § 5860.609 which states: 

Every such sale shall discharge the lien of every obligation, claim, lien or estate 
with which said property may have or shall become charged, or for which it may 
be liable, except no such sale shall discharge the lien of any ground rent or 
mortgage which shall have been recorded before such taxes become liens, and 
which is or shall be prior to all other liens, except other mortgages and ground 
rents. 

The 1947 Act,§ 609. Plaintiffs state that based upon this law, "the Court should determine that, 

under the plain meaning of the statutory text, [footnote omitted], the Davidge family's interest in 

the Subsurface was divested by operation of Pennsylvania statutory law." Pl. Memorandum of 
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Law in Opposition to Def. Cross-Motion for Summary Judgment, p. 10. With this argument, this 

Court simply cannot agree. 

The 194 7 Act defines property in Section 102 as "real property subject to a tax lien" and 

that tax liens are permitted only for "taxes which ... may be lawfully levied on property in this 

Commonwealth". The 1947 Act,§ 301. 

Defendants correctly set forth that at the time of the 1968 tax sale, the Subsurface Estate 

was a separate and distinct interest in land from the Surface Estate. The Pennsylvania Supreme 

Court has held that the conveyance of property while excepting and reserving oil, gas and 

mineral rights, creates a separate estate in the land. See, Rockwell v. Warren County, 228 Pa. 

430, 77 A. 665 ( 1910). Pursuant to the General Collllty Assessment Law Act of May 22, 1933, 

the Subsurface Estate was not subject to taxation as of the time of the 1968 tax sale
1

• See, 

Independent Oil and Gas Ass 'n of Pa. v. Bd. of Assessment Appeals of Fayette County, 814 A.2d 

180, 184-5 (Pa. 2002) (holding that the General Collllty Assessment Law Act of May 22, 1933 

did not grant counties the authority to impose ad valorem tax on an oil and gas estate). Based 

upon this, therefore, the real issue before this Court is whether an estate in land that was not 

legally subject to taxation and the taxing authority was, in fact, not taxing could be sold on 

accollllt of assessed and unpaid taxes due on a separate estate in land. 

At the time of the 1968 tax sale, the Subsurface Estate was an entirely separate estate in 

land that was not subject to ad valorem taxation. As such, the Sullivan County Taxing Authority 

had no right lUlder the 194 7 Act to merge the Surface and Subsurface Estates at the 1968 tax 

sale. 

Lastly, a deed cannot grant a greater interest in property than the interest owned by the 

1 It is undisputed that Sullivan County was not taxing the Subsurface Estate at or prior to the I 968 tax sale. 
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grantor. Wagner v. Landisville Camp Meeting Ass 'n, 24 A.Jd 374 (Pa.Super. 2011). To do so 

would constitute a taking in violation of the United States Constitution. The United States 

Supreme Court in Mennonite Board of Missions v. Adams, 462 U.S. 791 (1983) held that to 

divest a mortgage holder's interest in a property without notice and an opportunity to present 

objections to the sale would violate the Due Process Clause of the Fourteenth Amendment of the 

United States Constitution. The Davidge's estate was recorded with the Sullivan County 

Recorder of Deeds and yet none of the Davidge's predecessors received notice of the 1968 tax 

sale. See, Statement of Facts, iii! 4, 6. 

V. CONCLUSION 

Based upon the foregoing, Plaintiffs' Motion for Summary Judgment is denied and 

Defendants' Cross-Motion for Summary Judgment is granted. 
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